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THIS DECLARATION is made as of this 24™ day of April, 2001, -Y';\' “1"°°f:'
-l . - - M e e o Y anlarary

~ 3 i S INSIruniet a5 "woetiarant.

Cowpany, Inc., 2 North Carolina Corporation, referr;d to 1n thi
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Declarant is the owner of those certain parcels of land which are kuowii as As}.':eb‘rc?}?
Subdivision, iocated in Cabarrus County, North Carolina, (“Ashebrook™) more particuiariy
described on Plats recorded in Map Book 37, Pages 81, 82, 83; 84 and 85 in the Cabarrus
County Public Registry (the "Submitted Property™).
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It is in the best interest of Declarant, as well as to the benefit, interest and aavantag
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of each person or other entity laier acquiring any preperty in Ashebrook, that
1 . . liens and rostrictione aavermning and
covenants, conditions, easerents, assessments, hcos ang A B P
regulating the use and occupancy of the same be established, fixed and sei 101in aGG GTTC:ATeE

to be covenanis runniug with the land.
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Declarant desires to provide for the preservaiion of the values a..':d f.me?tzee a:}d til:
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desirability and attractiveness of the real property in Ashebrook and for the continy
1 i such recreati be provided.
maintenance and opeiation of such recreational and common areas as may be p.
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in consideration of the premises and for the purposes stated, Declurant heicoy
declares that all of the Submiited Property shall be held, sold and conveyed subject to the
T : 1 e 32t £1) AF varhin . ivel
following easements, restrictions, covenants and conditions {all of u:..zrf:‘ Lare cnllic‘m\r/‘eg_\;
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reforred to in this instrument as "restrictions”), which resirictions siau oC construed a3
covenanis ruuning with the land and shall be binding on all parties having any rigni, i
or interest in the described real property or any part thereof, and their heirs, successors and
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assigns, and shall inure to the benefit of each UWIcT WSISCI.
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ARTICLE I DEFINITIONS

The following words when used in this Declaration or any Supplemental
Declaration (unless the context shall prohibit) shall have the following meanings:

(1.1) "Association" shall mean “Ashebrook Homeowners Association, Inc.,” a
non-profit corporation organized and existing under the laws of the State of North
Carolina and its successors and assigns.

(1.2) “Builder” or “Builders” shall mean MDC Homes - Charlotte, LLC and the
record owner of a fee simple title to two or more Lots whose sole purpose in owing such
Lots is to construct a residential dwelling upon each Lot and to sell such dwelling to a

(1.3) "Owner" shall mean the record owner, whether one or more persons or
entities, of a fee simple title to any Lot which is a part of Ashebrook but excluding those
having such interest merely as security for the performance of an obligation.

(1.4) "Properties" shall mean the Submitted Property and such real property as
may subsequently be brought within the jurisdiction of the Association.

(1.5) "Common Area" shall mean all real property and/or easements over real
estate acquired by the Association in Ashebrook for the common use and enjoyment of
members of the Association lying within the boundaries of the Properties. Common
Areas, with respect to the Properties subject to this Declaration, shall be shown on the
plats of Ashebrook recorded in the Cabarrus County Public Registry and designated
thereon as "Common Area" or "COS" or "Sign & Landscape Esmt.," if any.

(1.6) "Lot" shall mean any numbered plot of land to be used for residential
purposes shown upon any recorded subdivision plat of the Properties subject to this
Declaration.

(1.7) "Declarant" shall mean and refer to Dan Moser Company, Inc. and its
successors and assigns.

(1.8) "Person" shall mean a natural person, as well as & corporation, partnership,
firm, association, trust or other legal entity. The use of the masculine pronoun shall
include the neuter and feminine, and the use of the singular shall include the plural where
the context so requires.
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(1.9) "Ashebrook" shall mean the Submitted Property, together with such
additions thereto as may from time to time be designated by Declarant in accordance with
Article II hereof, whether or not such additions are contiguous with or adjoin the
boundary lines of the Submitted Property.

(1.10) "FHA and VA" shall mean and refer to the Federal Housing
Administration, U.S. Department of Housing and Urban Development, and the Veteran's
Administration, respectrvely. If either or both of these federal agencies shall hereafter
cease to exist or perform the same or similar functions they now serve, references hereto
to FHA or VA shall be deemed to mean and refer to such agency or agencies as may
succeed to the duties and services now performed by either or both of these departments.

o ARTICLE II: PROPERTY. SUBJECT TO THIS DECLARATION |

(2.1) The Submitted Property shall be held, transferred, sold, conveyed and
occupied subject to this Declaration. Only the Submitted Property is hereby made subject
to this Declaration; provided, however, Declarant shall have the right to subject other real
property to these restrictions as provided in Section 2.2.

(2.2) Without further assent or permit, Declarant hereby shall have the right
within seven (7) years from the date of this Declaration, exercisable from time to time, to
subject other real property located within a one (1) mile radius of the Submitted Property
in order to extend the scheme of this Declaration to other property to be developed as part
of Ashebrook and thereby bring such additional properties within the jurisdiction of the
Association (provided that the FHA and the VA determine that the annexation of such
area is in accord with Declarant's general plan of development of Ashebrook as
previously approved by them, if such determination and approval are necessary).

(2.3) Any addition of real property shall be made by filing of record one or more
Supplemental Declarations in respect to the property to be then made subject to this
Declaration, and the jurisdiction of the Association shall thereby then extend to such
property and subject such addition to the assessments provided in this instrument for a
Just and proportionate share of the Association's expenses. Each Supplemental
Declaration may contain such complementary additions and modifications of the
covenants, conditions and restrictions contained herein as may be necessary to reflect the
different character of the added properties and as are not inconsistent with the provisions
of this Declaration.
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ARTICLE III: PROPERTY RIGHTS

(3.1) Owner's Easements of Enjoyment. Every Owner shall have a nonexclusive
right and easement of enjoyment in and to the Common Area which shall be appurtenant
to and shall pass with the title to every Lot subject to the provisions of this Declaration,
including but not limited to the following:

(@)  The right of the Association to limit the use of the Common Area to
Owners, their families and guests; '

(b) The nght of the Association to suspend the voting rights of an
..Owner for any period during w
any infraction of the Association published rules and regulations, if any;

(¢)  The right of the Association to dedicate or transfer all or any part of
the Common Area to any public agency, authority or utility for such purposes and subject
to such conditions as may be agreed to by the Association members. No such dedication
or transfer shall be effective unless the members entitled to at least two-thirds (2/3) of the
vote appurtenant to Class A Lots and Class B Lots agree to such dedication or transfer
and signify their agreement by a signed and recorded written document, provided that this
paragraph shall not preclude the Board of Directors of the Association from granting
easements for the installation and maintenance of electrical, telephone, cablevision, water
and sewerage utilities and drainage facilities upon, over, under and across the Common
Area without the assent of the membership if such easements are requisite for the
convenient use and enjoyment of the Properties.

(3.2) Delegation and Use. The right and easement of enjoyment granted to every
Owner in Section 3.1 of this Article may be exercised by members of Owner's family and
guests thereof. An Owner may delegate to his tenants his rights of enjoyment in and to
the Common Area and such facilities thereon as may be provided, in accordance with the
Association's Bylaws and rules and regulations, if any.

ARTICLE IV: MEMBERSHIP AND VOTING RIGHTS

(4.1) Membership. Every Owner of a Lot which is subject to assessment shall be
a member of the Association. Membership shall be appurtenant to and may not be
separated from ownership of any Lot which is subject to assessment.
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(4.2) Voting and Voting Rights. The Association shall have two classes of
voting membership: |
(a) Class A. Class A members shall be all Owners with the exception of
Declarant and Builder(s) and shall be entitied to one vote for each Lot owned. When
more than one person holds an interest in any Lot, all such persons shall be members.
The vote for such Lot shall be exercised as they among themselves determine, but in no
event shall more than one vote be cast with respect to any Lot.

(b)  Class B. The Class B member shall be Declarant and Builder(s)and
shall be entitled to three (3) votes for each Lot owned. The Class B membership shall
cease and be converted to Class A membership on the happening of any of the following
events, whichever first occurs:

(i)  When the total votes outstanding in the Class A membership equal
or exceed the total votes outstanding in Class B membership; or

(1) Seven (7) years from the date of recordjng of this Declaration; or

(i) When the Declarant voluntarily relinquishes majonty control of the
Association by a duly recorded instrument.

(4.3) Suspension of Rights. Durmg any period in which a member shall be in
default in the payment of any annual, special or other periodic assessment levied by the
Association, the voting rights of such member may be suspended by the Board of
Directors until such assessment, is paid. In the event of violation by a member of any
rules or regulations established by the Board of Directors, such member's voting rights
may be suspended by the board after a hearing. Such hearings shall only be held by the
board or a committee thereof after giving a member ten (10) days prior written notice
specifying each alleged violation and setting the time, place and date of the hearing.
Determination of the violation shall be made by a majority vote of the board or the
committee thereof.

ARTICLE V: COVENANT FOR MAINTENANCE ASSESSMENTS

(5.1) Purpose of Assessment. The assessments levied by the Association shall be
used: (a) to provide funds for maintenance, upkeep, landscaping and beautification of the
Common Area in Ashebrook; (b) to provide services for the Association members to
promote the health, safety and welfare of the residents of Ashebrook, and in particular for
the acquisition, improvement and maintenance of properties, services and facilities
related to the use and enjoyment of the Common Area, including but not limited to the
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cost of repair, replacement and additions thereto; (c) for the payment of taxes assessed
against the Common Area, for insurance related to the Common Area, for the
employment of attorneys, accountants and other professionals to represent the
Association when necessary or useful, the employment of security personnel; (d) the
provision of any service which is not readily available from any governmental authority
related to the use, occupancy and enjoyment of the properties and which the Association
shall decide to provide; and (e) for the payment of monthly electric and water bills and
other expenses resulting from the maintenance or beautification of entrance monuments,
signs, and landscaping.

(5.2) Creation of the Lien and Personal Obligation of Assessments. The
Declarant, for each Lot owned within the Property, hereby covenants, and each Owner of
any Lot by acceptance of a Deed therefor, whether or not it shall be so expressed in said
Deed, is deemed to covenant and agree to pay to the Association,;

(a) Annual assessments ("Annual Assessments") for the purposes
specified in Section 5.1 in the amount hereinafter set forth; and

(b)  Special assessments ("Special Assessments") for the purposes
specified in Section 5.1 as may be approved by the members, to be established, and
collected as provided herein.

In order to secure payment of the Annual and Special Assessments, such charges
as may be levied by the Association against any Lot, together with interest, costs of
collection and reasonable attorney's fees, shall be a continuing lien upon the Lot against
which each such assessment or charge is made. Each such assessment, together with
interest, late charges, costs of collection and reasonable attorney's fees shall also be the
personal obligation of the person who is the Owner of such Lot at the time when the
assessment fell due. The personal obligation for delinquent assessments shall not pass to
an Owner's successor in title unless expressly assumed by them. Such assumption shall
not relieve an Owner of his obligation.

(5.3) Exempt Property. The assessments, charges and liens created under this
Article shall not apply to the Common Area, nor shall they apply to any Lot the title to
which is vested either in any first mortgagee subsequent to foreclosure or in the Secretary
of Housing and Urban Development or the Administrator of Veterans Affairs or any
other state or federal governmental agency which acquires title by reason of such
agency's guarantee or insurance of a foreclosed mortgage loan; provided, however, that
upon the resale of such property by such first mortgagee or such governmental agency the
assessments shall again accrue on such Lot. Any Lot which Declarant may hereafter
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designate for common use as part of the Common Areas shall also be exempt and all land
granted to or used by a utility company shall be exempt from the assessments created
herein.

(5.4) Maximum Annual Assessments. Until January 1 of the year immediately
following the conveyance of the first Lot to an Owner, the maximum Annual Assessment
shall be two-hundred and forty dollars and No/100 Dollars ($240.00) on each Lot.

(a) From and after January 1 of the year immediately following the
conveyance of the first Lot to an Owner, the maximum Annual Assessment may be
increased each year above the maximum assessment for the previous year without a vote
of the membership not more than ten percent (10%) from the previous year.

. (b)  From and after January 1 of the year immediately following the
conveyance of the first Lot to an Owner, the maximum Annual Assessment may be
increased above ten percent (10%) of the previous year by a vote of two-thirds (2/3) of
each class of members who are voting in person or by proxy, at a meeting duly called for
this purpose.

(¢) The Board of Directors may fix the Annual Assessment at an amount
not in excess of the maximum herein provided.

(5.5) Special Assessments. In addition to the annual assessment authorized
above, the Association may levy, in any assessment year, a Special Assessment
applicable to that year only provided that any such assessment shall have the assent of
two-thirds (2/3) of the votes of each class of the Association members who are voting in
person or by proxy at a meeting duly called for this purpose.

(5.6) Notice and Quorum for Any Action Authorized Under Sections 5.4 and 5.5.

Written notice of any meeting called for the purpose of taking any action authorized
under Sections 5.4 and 5.5 of this Article shall be sent to all members not less than ten
(10) days nor more than fifty (50) days in advance of the meeting. The notice of any
meeting shall state the time and place of the meeting and the items on the agenda, the
general nature of any proposed amendment to the declaration or bylaws, any budget
changes or proposal to remove a director or officer. At the first such meeting called, the
presence in person or by proxy of members entitled to cast ten percent (10%) of all the
votes of each class shall constitute a quorum. If the required quorum is not present,
another meeting may be called subject to the same notice requirement and the required
quorum at the subsequent meeting shall be one-half of the required quorum applicable to
the meeting adjourned for lack of a quorum. The quorum requirement shall continue to
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be reduced by fifty percent (50%) from that required at the previous meeting, as
previously reduced, until such time as a quorum is present and business can be
conducted.

(5.7) Date of Commencement of Annual Assessments; Due Dates; Certificate of
Payment. The Annual Assessments shall commence as to all Lots on the later to occur
of: the first day of the month following the date such property is submitted to the
provisions of this Declaration by the Association or when activated by the Declarant.
From the date on which the Annual Assessments commence on a Lot until the date on
which the Lot is sold by the Declarant or Builder, the Declarant and Builder shall be
liable for Annual Assessments at a rate which is one-third of the rate otherwise payable

& except that Declarant and Builder shall not be liable for Annual Assessments on any Lots
if the Association is operating without a deficit. The first Annual Assessment shall be
adjusted according to the number of months remaining in the calendar year when filed.
At least thirty (30) days before January 1 of each year, the Board of Directors shall fix the
amount of the Annual Assessment against each Lot and in the event the Board elects not
to fix such assessment rate as herein provided, the amount of the prior year's Annual
Assessment shall be the fixed amount. Written notice of any change in assessment rate
shall be sent to every Owner. The Annual Assessments shall be due and payable in
advance on January 1 of each year after the first Annual Assessment unless the Board of
Directors votes to collect such assessments on a monthly basis and the due dates for the
payment of Special Assessments shall be established by the Board of Directors. The
Association shall, upon demand and for a reasonable charge, furnish a certificate signed
by an officer of the Association setting forth whether the assessments on a specified Lot
bave been paid to date.

(5.8) Effect of Non-Payment of Assessment: Remedies of the Association. Any
assessment not paid within thirty (30) days after the due date shall be assessed a late
charge as determined by the Board of Directors and bear interest from the due date at an
annual rate of eight percent (8%) but in no event above the then maximum legal rate, and
to the extent allowed by law. The Association, or its agent or representative, may bring
an action at law against the Owner personally obligated to pay the same or foreclose the
lien against the Lot to which the assessment relates, and interest, costs and reasonable
attorney's fees for such action or foreclosure shall be added to the amount of such
assessment to the extent allowed by law. No Owner may waive or otherwise escape
liability for the assessments provided for herein by non-use of the Common Area or
abandonment of his Lot.

(5.9) Subordination of the Lien to First Mortgages. The lien of the assessments
provided for herein shall be subordinate to the lien of any first priority deed of trust or
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first mortgage. Sale or transfer of any Lot shall not affect the assessment lien. However,
the sale or transfer of any Lot which is subject to any first mortgage pursuant to a
foreclosure thereof or under a power of sale or any proceeding in lieu of foreclosure
thereof shall extinguish the lien of such assessment as to payments which became due
prior to such sale or transfer. No sale or transfer shall relieve such Lot from liability for
any assessment thereafter becoming due or from the lien thereof.

(5.10) Collection Upon Sale by Declarant or Builder. Upon the sale of a Lot by
Declarant or Builder, the purchaser shall pay to the Association at the closing of the sale
that amount of money that is equal to that portion of the Annual Assessment attributable
to the balance of the period in which the closing takes place. After receipt of said
payment, the Association shall refund any amounts prepaid by the Declarant or Builder.
Any Special Assessment made before, but falling due after, the date of closing of the sale
of a Lot by Declarant or Builder shall be paid in full to the Association by the purchaser
at the closing of the sale. In addition each original purchaser other than Builder shall pay
at closing an amount equal to the Annual Assessment as a contribution to the Working
Capital Fund of the Association.

ARTICLE VI: ARCHITECTURAL., MAINTENANCE AND USE RESTRICTIONS

(6.1) Architectural Control Committee. Declarant and Builder shall appoint an
Architectural Control Committee consisting of not less than three members to serve as
representatives of the Association's Board of Directors and enforce the restrictions
hereafter set forth.

Prior to the formation of said Committee, Declarant and Builder shall have the
responsibility of enforcing the restrictions set forth in this Article. Upon the later of the
following two dates, the Architectural Control Committee shall be appointed by the
Board of Directors: (1) Upon the Declarant and Builder voluntarily relinquishing control
of the Architectural Control Committee; or (2) seven (7) years following the date of
recording of this Declaration. Reference herein to the Committee shall mean the
Declarant and Builder until such Committee is appointed. The following architectural,
maintenance and use restrictions shall apply to each and every Lot now or hereafter
subject to this Declaration.

(6.2) Approval of Plans and Architectural Control Committee. Other than the
construction undertaken by Declarant or Builder, no construction, reconstruction, remod-
eling, alteration, roofing or addition to any structure, building, fence, wall, drive or
walkway, or exterior color change, shall be commenced or maintained upon any Lot, nor
shall any exterior addition to or change or alteration therein be made after completion of
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construction of said dwelling, unless and until the plans and specifications showing the
nature, kind, shape, height, color, material and location of the same shall have been
mailed to the Architectural Control Committee by certified mail with return receipt
requested and approved in writing as to harmony of external design and location in
relation to surrounding structures and topography by the Architectural Control
Committee. If the Architectural Control Committee fails to approve or disapprove such
design and location within thirty (30) days after said plans and specifications shall have
been submitted to it, further approval will not be required and this Article will be deemed
to have been fully complied with. Upon giving approval to such plans and specifications,
construction shall be started and prosecuted to completion promptly and in strict
conformity with such plans as have been previously approved by the Architectural
Control Committee. The Architectural Control Committee or the Board of Directors of
the Association shall be entitled to stop any construction in violation of these restrictions.

(6.3) Residential Use. All Lots shall be used for residential purposes only.

(6.4) Building Line Requirements. No building shall be located nearer to the
front property line than the front building setback line as shown on the recorded maps of
the Property, and no building shall be located nearer to the side street line than the side
street setback line shown on the recorded maps of the Property. It is provided, however,
that eaves, steps, stoops, porches and -chimneys shall not be considered a part of the
building for purposes of interpreting this paragraph of this Declaration. Minimum
setback lines, which may be shown on any recorded plat of the Properties, are not
necessarily intended to create uniformity of setbacks; they are meant primarily to avoid
overcrowding and monotony. It is intended that setbacks may be staggered where
appropriate so as to preserve the trees and other natural vegetation, and to insure each
Owner the greatest benefit and enjoyment of his/her Lot. Any deviation from the
building line requirements not in excess of ten (10) percent thereof shall not be construed
as a violation of the building line requirements.

(6.5) Building Requirements. No dwelling shall be erected or placed on any Lot
having a heated living area (exclusive of uncovered porches, stoops, terraces, attached
garages or carports) of less than 1,000 square feet. All homes shall have at a minimum a
two-car parking pad and a concrete driveway to the street. All homes shall have a
minimum roof pitch of 6/12 for the majority of the roof areas.

. (6.6) Walls, Fences and Hedges. No fence, hedge or wall of any type or kind
shall be erected or maintained on a Lot except such fences, hedges or walls as may be
installed, constructed or erected with the initial construction of the main dwelling located
on said Lot, or as may later be approved by the Architectural Control Committee as

##131709v1-Declarationofcovenants conditionsandrestrictionsforAsh



described in Paragraph (6.2) above. Fences shall be no closer to the right-of-way of any
street than the front commer of the house upon any such Lot. The Architectural Control
Committee shall have the authority to grant exceptions to the above-referenced fence and
wall guidelines.

(6.7) Use of Outbuildings and Similar Structures. No structure of a temporary
nature shall be erected or allowed to remain on any Lot, and no trailer, shed, tent, garage,
carport, or any other structure of a similar nature shall be used as a residence either
temporarily or permanently. Provided, however, this paragraph shall not be construed to
prevent the Declarant or Builder from using sheds or other temporary structures during
construction for such purposes as Declarant or Builder deems necessary or later approved
by the Association. No television satellite dishes shall be erected on any Lot, except that
a television satellite dish not exceeding 30 inches in diameter which is attached to the
house and is not visible from the street shall be permitted. No radio or television antenna
shall be allowed on the roof of any house or structure located on a Lot and no separate
towers for antenna shall be erected on any Lot. No metal storage buildings, metal sheds,
metal trailers or metal garages shall be permitted on any Lot. All other types of storage
buildings, sheds, trailers or garages shall not be allowed on a Lot unless approved by the
Architectural Control Committee as described in Paragraph (6.2) above.

(6.8) Animals and Pets. No animals, livestock or poultry of any kind shall be
raised, bred, pastured, or maintained on any Lot, except household pets which may be
kept thereon in reasonable numbers as pets for the sole pleasure and use of the occupants,
but not for any commercial use or purpose. All household pets shall be kept under
Owner's contro] so as not to be a nuisance to other Owners. Birds shall be confined in

cages.

(6.9) Signs. No advertising signs of any type or kind shall be erected, placed or
permitted to remain upon or above any Lot or Common Area with the exception of a
single sign "For Rent" or "For Sale," which sign shall not exceed two feet by two feet in
dimension and shall refer only to the premises on which displayed, there being only one
sign to a Lot. Notwithstanding the above, the Declarant or Builder may erect and place
permanent and temporary signs on or above any unsold Lot. Declarant or Builder shall
also have the right of ingress, egress and regress over the aforesaid Lots in order to
maintain and replace any such signs until 100% of the Lots have been sold.

(6.10) Nuisances. No offensive or illegal activity shall be carried on upon any
Lot, nor shall anything be done thereof which is or may become an annoyance or
nuisance to any other Owner. No Lot shall be used in whole or in part for storage of
rubbish of any character whatsoever, nor for the storage of any property or thing that will
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cause such Lot to appear in any unclean or untidy condition or that is unsightly; nor shall
any substance, thing or material be kept upon any Lot that will emit a foul odor or that
will cause any noise that will or might disturb the peace and quiet of the occupants of
surrounding Lots. No trash, rubbish, stored materials, wrecked, unlicensed or inoperable
vehicles, boats and/or trailers, recreational vehicles or similar unsightly items shall be
allowed to remain on any Lot outside an enclosed structure. However, the foregoing
shall not be construed to prohibit temporary deposits of trash, rubbish and other such
debris for pick up by governmental and other similar garbage and trash removal service
units. In the event any Owner fails or refuses to keep his Lot free from unsightly objects,
weeds or underbrush in a manner satisfactory to a majority of the Association Board of
Directors, the Association may, through its agent or representative, five days after posting
a notice on such Lot or mailing a notice to the Owner thereof at his property requesting
the Owner to comply with the requirements of this paragraph, enter and remove all such
unsightly objects, debris or other vegetation at Owner's expense and Owner, by acquiring
any Lot subject to this Declaration, agrees to pay such costs incurred by the Association
in the enforcement of this paragraph promptly upon demand. The Association or its agent
or representative may bring an action at law against the Owner personally obligated to
pay the same or foreclose the lien against the Lot and interest, costs and reasonable
attorney’s fees for such action or foreclosure shall be added to the amount due to the
extent allowed by law. No such entry as provided herein shall be deemed a trespass. The
foregoing provisions shall not apply to the Declarant or Builder while constructmg
residences upon any Lots.

(6.11) Clotheslines, Garbage Cans, Ftc.  All clotheslines, garbage cans,
lawnmowers and similar equipment shall be kept, in an enclosed structure or screened by
adequate planting or fencing so as to conceal same from the view of neighboring Owner
and Streets. Incinerators for garbage, trash or other refuse shall not be used nor permitted
to be erected or placed on any Lot.

(6.12) Use of Common Areas. No planting or gardening by individual Owners
shall be done upon any Common Area without approval of the Board of Directors.
Except for the right of easement of enjoyment in and to the Common Areas herein given
to each Owner, Owners are hereby prohibited and restricted from using any of the
Common Area except as may be allowed and prescribed by the Association's Board of
Directors or as expressly provided for herein. It is Declarant's intent that this paragraph
inure to the mutual benefit of all Owners within the Properties.

(6.13) Maintenance.
(a)  Exterior maintenance, upkeep and repair to the main dwelling on
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each Lot, yard, fence, walkway and shrubbery shall be the sole responsibility and expense
~ of the Owner of the Lot subject to such reasonable requirements as may from time to time

be established by the Committee to insure the continuity and harmony of exterior design
of Ashebrook. Should a majority of the Association Board of Directors determine that
any Owner has failed or refused to discharge properly his obligations with respect to such
maintenance, upkeep and repairs, the Association, through its agent or representative,
may provide same as it may deem necessary and proper.

(b) Al Lots, together with the exterior of all improvements thereon,
shall be maintained in a neat and attractive condition by their respective Owners. Such
matntenance shall include, but shall not be limited to, painting, repairing, replacing or
caring for roofs, gutters, downspouts, building surfaces, trees, shrubs, walks or other
exterior improvements. In the event an Owner shall fail to maintain the premises and the
improvements thereon in a manner satisfactory to the Association Board of Directors, the
Association may, through its agent or representative, after approval by two-thirds (2/3)
vote of the Board, have the right to enter upon said Lot and repair, maintain and restore
the Lot and the exterior of the buildings and any other improvements thereon. The cost
of such exterior maintenance shall be added to and become part of the assessment to
which such Lot is subject and the Owner shall be personally liable to the Association for
the costs of such maintenance, and the cost, until paid, shall be a permanent charge and
lien upon such Lot, enforceable to the same extent and collectible as provided for in
Article V. Such entry as provided herein shall not be a trespass, nor shall the Association
be liable for doing anything reasonably necessary or appropriate in connection with
carrying out those provisions, provided such entry shall be at reasonable times and places
so as not to interfere with the right of quiet enjoyment of the individual Lot Owner.

(6.14) Above Ground Swimming Pools. No above ground
swimming pools, except for small wading pools, are permitted on any Lot.

(6.15) Decorative _Structures. No decorative statues, birdbaths,
fountains, ornaments, figurines, or any other decorative structures or items are permitted
in the front or side yards of any Lot.

(6.16) Boats, Commercial Vehicles and Recreational Vehicles. No
boats, boat trailers, commercial vehicles larger than a full-size pickup truck or full-size
van, or recreational vehicles shall be permitted on any Lot except in an enclosed garage
or screened area approved by the Architectural Control Committee.

(6.17) Mailboxes. Mailboxes on each Lot shall conform to specifics
set forth by the Architectural Control Committee.
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ARTICLE VII: EASEMENTS

(7.1) General. Each Lot now or hereafter subjected to this Declaration shall be
subject to all easements shown or set forth on the recorded plat or plats of survey upon
which such Lot is shown. No structure of any type shall be erected or placed upon any
part of a Lot or the Common Area which will interfere with rights and use of any and all
easements shown on said recorded plat.

(7.2) Utility_and Drainage. An easement on each Lot is hereby reserved by
Declarant for itself and its successors and assigns, including the Builder, along, over,
under and upon a strip of land ten feet (10") in width parallel and contiguous to the rear or
back Lot line of each Lot and easements five feet (5') in width over, under and along the
side lot lines of each Lot, in addition to such other easements as may appear on a
recorded subdivision plat for Ashebrook. The purpose of these easements shall be to
provide, install, maintain, construct and operate drainage facilities now or in the future
and utility service lines to, from or for each of the Lots. Within these easements, no
structure, planting or other material shall be placed or permitted to remain which may
damage or interfere with the installation or maintenance of utilities, or which may change
the direction or flow of drainage channels in the easements without approval of the
Architectural Control Committee. The easement area of each and all improvements in it
shall be maintained continuously by Owner, except for those improvements for which a
public authority or utility company is responsible. With ten (10) days prior written notice
to Owner, Declarant or Builder may exercise the right to remove obstructions in such
easements upon Owner's failure to do so. For the purpose of this covenant, Declarant and
Builder reserves the right to modify or extinguish the herein reserved easements along
any Lot lines when in its sole discretion adequate reserved easements are otherwise
available for the installation of drainage facilities and/or utility service lines. For the
duration of these restrictions, no such utilities shall be permitted to occupy or otherwise
encroach upon any of the easement areas reserved without first obtaining the prior written
consent of Declarant or Builder; provided, however, local service from utilities within
easement areas to residences constructed upon any such Lots may be established without
first obtaining separate consents therefor from Declarant or Builder. The Association
may likewise reserve and grant easements for the installation and maintenance of
sewerage, utility and drainage facilities in, across, under and over the Common Area.

(7.3) Emergency. There is hereby reserved without further assent or permit and
to the extent allowed by law, a general easement to all firemen, ambulance personnel,
policemen and security guards employed by Declarant or Builder and all similar persons
to enter upon the Properties or any portion thereof, in the performance of their respective
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duties.

(7.4) Entry Monuments, Signs and Landscaping Easements. Declarant hereby
grants the Association perpetual easements over the portion of those Lots which are
designated "Sign & Landscape Esmt." or “Common Open Space” on all recorded maps of
Ashebrook. Easements over these areas shall be for the purpose of the installation,
maintenance and repair of all Ashebrook entry monuments, walls, signs and landscaping,
and the Association is also granted a perpetual easement for ingress, egress and regress
over these areas to fulfill these purposes.

ARTICLE VIII: GENERAL PROVISIONS

(8.1) Covenants Running with the Land. All provisions of this Declaration shall
be construed to be covenants running with the land, and with every part thereof and
interest therein, and every Owner or any other person or legal entity claiming an interest
in any Lot, and his heirs, executors, administrators, successors and assigns, shall be
bound by all of the provisions of this Declaration.

(8.2) Duration. The covenants, conditions and restrictions of this Declaration
shall be binding for a term of twenty (20) years from the date this Declaration is
recorded, after which time they shall be automatically extended for successwe and
additional periods of ten (10) years each.

(8.3) Amendments and Termination. This Declaration may be terminated during
the first twenty (20) year period by an instrument signed by not less than ninety percent
(90%) of the Owners, and thereafter may be terminated by an instrument signed by not
less than seventy-five percent (75%) of the Owners. This Declaration may be amended
upon the affirmative vote or written consent, or any combination thereof, of at least sixty-
seven percent (67%) of the Owners and the consent of the Declarant and Builder;
provided, however, that the Declarant may amend this Declaration to correct minor and
clerical errors, as determined by the Declarant without approval of Owners, and should
the FHA, VA, Federal National Mortgage Association (FNMA) or the Federal Home
Loan Mortgage Corporation (FHLMC) subsequently delete any of their requirements
which necessitate certain provisions of this Declaration or make any such requirements
less stringent, the Declarant, without approval of Owners and after approval by Builder,
may amend this Declaration to reflect such changes. Any such amendment or
termination shall not be effective until an instrument evidencing such change has been
filed of record in the Mecklenburg County Public Registry.

(8.4) FHA/VA Approval. In the event the Declarant has arranged for and
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provided purchasers of Lots with FHA insured or VA mortgage loans, then as long as any
Class B lot exists, as provided in Article VI hereof, the following actions will require the
prior approval of the Federal Housing Administration or the Veterans Administration:
annexation of additional properties, other than as provided in Article II hereof, deeding,
mortgaging or dedication of Common Area to persons other than the Association and
amendment of this Declaration.

(8.5) Enforcement. If any Owner shall violate or attempt to violate any of these
restrictions, failure to comply with any of the same shall be grounds for an action to
recover sums due, for damages or injunctive relief, or both, maintainable by the Board of
Directors on behalf of the Association, or, in proper case, by an aggrieved Owner. Any
failure by Association or any other Owner to enforce any of the foregoing restrictions or
other provisions shall in no event be deemed a waiver of their right to do so thereafter.
Invalidation of any covenant, condition or restriction or other provision of this
Declaration shall not affect the validity of the remaining portions thereof which shall
remain in full force and effect.

(8.6) Headings. Headings are inserted only for convenience and are in no way to
be constructed as defining, limiting, extending or otherwise modifying or adding to the
particular paragraphs to which they refer.

(8.7) Unintentional Violation of Restrictions. In the event of
unintentional violation of any of the foregoing restrictions with respect to any-Lot, the
Declarant or its successors reserves the right (by and with the mutual written consent of
the then Owner or Owners of such Lot) to change, amend, or release any of the foregoing
restrictions as the same may apply to that particular Lot.

(8.8) Severability. The provisions of this Declaration are severable and the
invalidity of one or more provisions hereof shall not be deemed to impair or affect in any
manner the validity, enforceability or effect of the remainder hereof.

IN WITNESS WHEREOF, the Declarant has caused this Declaration to be

executed under seal on the day and year first above written.
) \\\\\\\“lm&m””,

X "
Dan Moser Company, Inc. Q\\\*\o%e%p ORys fi;%”
By D £ mop- > GRAL 1=
PRe sident- - OF

\

@\\
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STATE OF NORTH CAROLINA

COUNTY OF Union

I, /I/Q 10Qa . %u st , a Notary Public for
said County and State, do hereby certify that “Don L. [ Nocep , officer of Dan
Moser Company, Inc., a North Carolina corporation, personally appeared before me this
day and being by me duly sworn, says that he executed the foregoing instrument for and
in behalf of Dan Moser Company, Inc., that “Dan [Mgser acknowledged the due
execution of the foregoing instrument for the purposes therein expressed for and in behalf
of the said Dan Moser Company, Inc., a North Carolina Corporation.

WITNESS my hand and official seal this H™ day of [%pn' / , 2001.

OB S sean

No(ﬁy Public

My Commission Expires: j /-2 3-200 ’7[
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! #w" \
STATE OF NORTH CAROLINA o :\i
COUNTY OF CABARRUS : \ ' ‘gﬁf"
AMENDMENT TO DECLARATION
COVENANTS, couomgrzs AND RESTRICTIONS
ASH’;%?{OOK

THIS AMENDMENT, made this the _\2),_ day of XX, 2001, by Dan
Moser Company, Inc., herelnaftér referred to as “Daclarant”and MDC Homes-Chariotte,
LLC, hereinafter referred to as “Builder”:

WITNESSETH:

WHEREAS, Declarant executed the Declaration of Covenants, Conditions and
Restrictions for Ashebrook, on the 24 day of April, 2001, and recorded same on the 25
day of April, 2001 In Book 3206 at Page 198 in the Cabarrus County Public Registry;
and

WHEREAS, the Declaration of Covenants, Conditlons and Restrictions for
Ashabroak allow for amendment by consent of 67% of the record owners of the subject

property and

WHEREAS, Declarant and Bullder desire to amend the original Declaration and
comprise more than 67% of the record owners of the subject: ‘

Therefore the Declarant and the Builder do hereby amend the Declaration of
Cavenants, Conditions and Restrictlons for Ashebrook by adding thereto the following
language in Article V: Covenant for Maintenance Assessments, Paragraph (5.1);

anq () for the maintenance of the private 50' street cailed Meeting Street, such
Street being depicted on the map recorded at Map Book 37 at Page 81 In the Cabarrus
County Public Registry.



FOODMAN SURANE HUNTER & KARRES TEL: 704 849 9278 P. 003/003

NOV. -20' 01 (TUE) 08:§2 P 005

R DATEZTIME  OCT. -18" 01 (THU) 13:43

IN WITNESS WHEREOF, the Daclarant and the Builder have hareunto s&t their
hands the day first written above.

MDC Homes-Charlotte, LLC Dan Maser Company, Inc.
By:_ {%" By:ﬁ\é&a’t e,
anager ~ Vice President

State of North Carolina
County of jawie

1, the Undersigned, a Notary Public for the State and County aforesaid, do certify that
e G N AN\ , Vi< e, President of Dan Moser Company, Inc.,

personally appeared before me this day and acknowledged the execution of the
foregoing instrucment on behalf of Dan Moser Company, Inc., Witness my hand and
seal, this _ > day of August; 2001

O -&‘r'l'l,‘,\r-.._

¢
Notary

"~

my commission expires: _a, edN-0

State of North Caroing
County of _\ s venssm

I, the Undlersigned, a Notary Public for the State and County aforesaid, do certify that
Vg DN v ge , manageér of MDC Homes-Charlotte, LLC personally
appeared before me this day and acknowledged the execution foregoing Instrument on
behalf of MDC Homes-Charlotte, 1L, Witness my hand and seal, this 3 day of
August, 2001.
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Prepared by and retum to:_ Sellers, Hinshaw, Ayers, Dortch & Lyons, P.A. (Box 91) (mpm)
310 South McDowell Street, Suite 410, Charlotte, N.C. 28204

CERTIFICATION OF AMENDMENT DECLARATION
OF COVENANTS AND RESTRICTIONS FOR ASHEBROOK

This CERTIFICATION OF AMENDMENT DECLARATION OF COVENANTS AND
RESTRICTIONS FOR ASHEBROOK is made pursuant to Article VIII, Section 8.3 of the Declaration of
Covenants and Restrictions for Ashebrook, recorded in Book 3206 at Page 198 of the Cabarrus County Public
Registry (“Declaration”), and is effective upon recordation in the Cabarrus County Public Registry.

Statement of Purpose

The Declaration provides in Article VIII, Section 8.3 for amendment by the affirmative vote of or written
consent, or any combination thereof, of at least sixty-seven percent (67%) of the Owners. In accordance with the
requirements of the Declaration, the following Amendment was approved by the affirmative vote of the required
percentage of votes. Accordingly, the due and proper adoption of following Amendment is hereby certified by the
President and the Secretary of the Association for recordation.

NOW, THEREFORE, with the affirmative vote of or written consent, or any combination thereof, of not
less than sixty-seven (67%) of the Declaration of Covenants and Restrictions for Ashebrook is amended as follow:

1. Article VI, Section 6.1 is deleted in its entirety and the following substituted in lieu thereof:

(6.1) Applicability and Enforcement. The terms, provisions, conditions, and restrictions of this Article VI
shall apply to each and every Lot now or hereafter made subject to this Declaration. The Board of
Directors of the Association shall have the power to interpret and enforce all of the provisions of this
Article VI as is more specifically provided in Articte VIII, Section 8.5. The Board of Directors shall
appoint an Architectural Control Committee consisting of not less than three members to perform the
functions set forth in Section 6.2 of this Article VI. Members of the Architectural Control Committee may
]/' be removed or replaced by the Board at any time with or without cause.

2, Article IV, Section 6.2 is deleted in its entirety and the following substituted in lieu thereof:

(6.2) Approval of Plans and Architectural Control Committee. No construction, installation,

reconstruction, remodeling, modification, alteration, addition, or exterior color change of or to any
structure, building, improvement, fence, wall, drive, or walkway, shall be commenced, installed or
maintained upon any Lot, nor shall any exterior addition to or change or alteration therein be made after the
completion of the construction of any building, structure, improvement, or dwelling, unless and until
complete plans and specifications showing the nature, kind, shape, height, color, material, and location of
the same shall have been approved in writing by the Architectural Control Committee as to the harmony
and consistency of the proposed plan, design, and location with the surrounding structures and topography
and with the general scheme of development within Ashebrook. Upen written approval of any plans and




%
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specifications submitted, construction or installation shall be started and prosecuted to completion promptly
and in strict conformity with the plans and specifications approved and any additional requirements or
conditions imposed by the Architectural Control Committee as part of its written approval. The
Architectural Control Committee or the Board of Directors of the Association shall be entitled to take
enforcement action with respect to violations of this section including, without limitation, construction or
installation commenced without approval or commenced or carried out in violation of the approval given.

3. Article 6, Section 6.5 of the Declaration is deleted in its entirety and the following substituted in
lieu thereof:

(6.5) Building Requirements. No dwelling shall be constructed, erected, installed or placed on any Lot
having heated living area (exclusive of porches, stoops, terraces, attached garages, and carports) of less
than 1,700 square feet. All homes shall have a two-car garage and a concrete driveway to the street. All
homes shall have a minimum roof pitch of 6/12 for a majority of the roof areas.

IN WITNESS WHEREOF the undersigned officers of the Ashebrook Homeowners Association, Inc.,
certify the proper adoption of these amendments, and do hereby certify that approval of these amendments was
obtained as required by the Declaration and in accordance with North Carolina law and that this amendment to the
Declaration has been duly adopted to be effective upon recordation.

ASHEBRO,QK HOMEQOWNERS AS§OCL;}TION, INC.
By: {éjwm Da\\ﬂd (-bl,\lﬂs

Name:
President .
By: ’Y“O-*-a‘yn M&% /Mﬁmi lun (-1 ] tcoqg
Name: L
Secretary
STATE OF NORTH CAROLINA
COUNTY OF CABARRUS
1, N axolie & Lauble  a Notary Public of the aforesaid County and State, do hereby
certify that Dovid) Gnilins and ! l1'e (“Signatory”) personally appeared before

me this day and acknowledged that he is the President and Secretary of the Ashebrook Homeowners
Association, Inc., a North Carolina corporation, and that s/he, as President and Secretary, being authorized to do
so, executed the foregoing on behalf of the corporation.

I certify that the Signatory personally appeared before me this day, and I have personal knowledge of the
identify of the Signatory; or I have seen satisfactory evidence of the Signatory’s identity, by a current state or
federal identification with the Signatory’s photograph in the form of a driver’s license or
; or a credible witness has sworn to the identity of the Signatory

. ,
Witness my hand and official stamp or seal, this the D 'bday of Sur|‘. , 2006.

t

Notary Public

Print Name: N(Aj—_*(ﬂ;{ B_@Mbl-é

My copamisitomg nires: Q/;S’/ o7
‘,@dv‘\'\ﬁ._ﬂ; 040
NOGPARY SEX. &
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